LETTER OPI NI ON
99-L-94

Cctober 19, 1999

Honor abl e Roger Johnson
Conmi ssi oner of Agriculture

600 East Boul evard Ave., Dept. 602
Bi smarck, ND 58505- 0020

Dear Conmi ssi oner Johnson:

Thank you for your letter asking whether certain anendnents in S
Bill 2009 gave the Pesticide Control Board the authority to fund a
position to work on Canada-U.S. pesticide harnonization issues. See
1999 N.D. Sess. Laws ch. 31. Section 3 of S. Bill 2009 states:

The minor use pesticide fund is created as a special fund

in the state treasury. All rnoneys in the fund are
appropriated on a continuing basis to the pesticide
control board for the purpose of conducting or
comm ssi oning studies, i nvesti gations, and eval uations

regarding the registration and other wuses of pesticides

for mnor crops, mnor uses, and erergency—uses ot her uses
as determ ned by the board.

Section 3 of S. Bill 2009 is codified at NND.C.C. 8 4-35-06.3. You
further nmentioned that S. Bill 2009 included noney for a one-half
full-time enployee (FTE) position in the Departnent of Agriculture.
You asked whether the anendnent to section 3 allows the Pesticide
Control Board (“Board”) to use this one-half FTE position to work on
har noni zati on i ssues.

The phrase “other wuses” in section 3 follows a specific list of
purposes that the Board may carry out. Wrds and phrases nust be
construed according to the context and the rules of granmar and the
approved usage of the language. N.D.C.C. § 1-02-03. “The rule of
ej usdem generis [“of the same kind”] states that where general words
follow specific words in a statutory enumeration, the general words
are construed to enbrace only objects simlar in nature to those
objects specifically enunerated.” Resol ution Trust v. Dickinson
Econo- Storage, 474 N.W2d 50, 52 (N.D. 1991). “Stated another way,
‘Tulnder the principle of ejusdem generis, general words follow ng
particular and specific wrds are not given their natural and
ordinary sense, standing alone, but are confined to persons and
things of the same kind or genus as those enunerated.’” 1d. at 52-53.
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Therefore, the plain and ordinary <PAGE NAME="p. L-95">meani ng of the
phrase “other uses” should be determined in light of its setting
within ND.C.C. § 4-35-06.3. Although “other uses” by the Board nay
include hiring soneone to work on Canada-U. S. pesticide harnoni zation
issues, the remainder of ND.CC 8 4-35-06.3 limts the phrase
“ot her uses” to those purposes simlar to “conducting or
conmi ssi oni ng studies, investigations, and evaluations regarding the
registration and other uses of pesticides for mnor crops, [and]
m nor uses.” The analysis thus far still does not resolve the issue.

Section 4-35-06.3 does not define what is neant by the phrase “other

uses as determned by the board.” Because the phrase “other uses”
could nean different things to different people (as evidenced by your
letter), the statute is anbiguous. See Northern Xray Co., Inc. v.

State ex rel. Hanson, 542 N.W2d 733, 735 (N.D. 1996) (statutes are
anbiguous if they are susceptible to differing but rational
nmeani ngs) . Since the statute is ambiguous, extrinsic aids may be
utilized to interpret it. ND CC § 1-02-39.

N.D.C.C. 8 1-02-39 lists a nunber of extrinsic aids that may be used

in construing an anbiguous statute, including the statute's
| egi sl ative hi story. “[T] he car di nal rul e of statutory
interpretation is that the interpretation nust be consistent wth
| egislative intent and done in a manner which will acconplish the
policy goals and objectives of the statutes.” OFallon v. Pollard,

427 N.W2d 809, 811 (N.D. 1988).

A review of the legislative history reveals extensive discussions

about Canada-U.S. pesticide harnonization issues. The Legislature
created a specific entity -- the crop harnonization conmttee -- to
deal with this issue. See 1999 N.D. Sess. Laws ch. 31, § 11. At a
conference conmittee hearing on the bill, commttee nenbers addressed

the relationship between the Pesticide Control Board and the crop
har noni zati on conm ttee:

Chai rman Sol ber g: Is there sonmething we can do to help
the departnment as far as registration and labeling? |'m
not sure how we can do it.

Senat or Naaden: The Pesticide Control Board has control

of the Mnor Use funds. All rnonies in this fund are
appropriated on a continuing basis to the board. Why
don’t we use that board?

Chai rman Sol berg: | think we are, but what this task

force is proposed to do is different fromwhat the contro
board is doing.
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Rep. Ll oyd: M. Chairman you are 100% right on that.

They will augnent the board and take it a step further
than what the current board does. | view the current
board as nore policy nakers. | don’t think the Director

of Extension and <PAGE NAME="p.L-96">the Director of the
RE Station have the time to get involved in the types of
things this task force should get involved in. | want
sone action. | want the industry involved. The task
force has an industry person, farmers, and |egislative
i ndividuals who will all be proactive.

Hearing on S. Bill 2009 Before the Appropriations Conf. Conm, 56th
N.D. Leg. (April 10, 1999) (committee m nutes). These di scussi ons
indicate that the work of the Board and the crop harnonization
conmttee were to augnent one another, but not necessarily overl ap.

At a subsequent hearing, conmttee conferees nore clearly defined the
pur pose for the one-half FTE position:

Rep Boehm You stated nothing has been done for years.
W have a board, that hasn’'t done anything. That’s why we
created this task force to acconplish harnonization.
Senat or Naaden: M point is, you still have to go through
t hat Pesticide Control Board to get any of this done.

Rep Boehm We need soneone to do the work. These people
on the board do not have additional tine.

Senat or Sol berg: We discussed adding a half-tinme FTE to
help with the |icense | abeling.

Rep. Boehm Moved addi ng $45,000 from the Environmental
and Rangel and Protection Fund for a half-time FTE position

for mnor use product registration activities. Thi s
includes witing prepared federal section 18 and 24 of
crop pesticide registration for mnor use |abeling. | f

the departnment feels they have a half-tinme on staff now
they want to nake full time, that is agreeable.

Hearing on S. Bill 2009 Before the Appropriations Conf. Conm, 56th
N.D. Leg. (April 12, 1999) (conmttee m nutes).

The Appropriations Conference Committee ultimately recomended
increasing salaries and wages by adding an “ag chem cal registration
position.” Report of Conference Conmittee on S. Bill 2009, 56th N. D
Leg. (April 13, 1999). This noney was to cone from “the
envi ronnmental and rangel and protection fund for a .5 FTE position for
m nor wuse product registration activities, including witing and
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preparing federal Sections 18 and 24 crop pesticide registrations for
m nor use |abeling.” Id. The amendnment process described in the
previ ous paragraphs clearly indicates that the Legislative Assenbly
did not intend this one-half FTE position to be used for working on
har noni zati on issues. Rat her, that work was delegated to the crop
har noni zation commttee only to be “augnented” by the Board. The
one-half FTE position was authorized “for mnor use product <PAGE
NAVE="p. L- 97" >regi stration activities, i ncl udi ng witing and
preparing federal Sections 18 and 24 crop pesticide registrations for
mnor use labeling.” [d. Thus, it is nmy opinion that the Board may
not use the mnor use pesticide fund to hire personnel to work on
pestici de harnoni zation issues.

Si ncerely,

Hei di Heit kamp
Attorney Genera

pca/ pg



